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Communication Re: Appeal 



~ The MAILING DATE of this communication appears on the cover sheet with the correspondence address ~ 

1. □ The Notice of Appeal filed on is not acceptable because: 

(a) □ it was not timely filed. 

(b) □ the statutory fee for filing the appeal was not submitted. See 37 CFR 41.20(b)(1). 

(c) D the appeal fee received on was not timely filed. 

(d) □ the submitted fee of $ is insufficient. The appeal fee required by 37 CFR 41.20(b)(1) is $ 

(e) D the appeal is not in compliance with 37 CFR 41.31(a)(1) in that no claim has been twice rejected. 

(f) □ a Notice of Allowability, PTO-37, was mailed by the Office on . 



2. S The appeal brief filed on 10-02-05 is NOT acceptable for the reason(s) indicated below: 

(a) □ the brief and/or brief fee is untimely. See 37 CFR 41.37(a). 

(b) □ the statutory fee for filing the brief has not been submitted. See 37 CFR 41.20(b)(2), 

(c) □ the submitted brief fee of $ is insufficient. The brief fee required by 37 CFR 41 .20(b)(2) is $ 

The appeal in this application will be dismissed uniess corrective action is taken to timely submit the 
brief and requisite fee. See 37 CFR 41 .37(a)(1). Extensions of time may be obtained under 37 CFR 1.136(a). 
See 37 CFR 41.37(e). 



3. □ The appeal in this application is DISMISSED because: 

(a) □ the statutory fee for filing the brief as required under 37 CFR 41 .20(b)(2) was not timely submitted and the 

period for obtaining an extension of time to file the brief under 37 CFR 1.136(a) has expired. 

(b) □ the brief was not timely filed and the period for obtaining an extension of time to file the brief under 37 

CFR 1.136(a) has expired. 

(c) □ a Request for Continued Examination (RCE) under 37 CFR 1.114 was filed on . 

(d) □ other: ^ 

4. □ Because of the dismissal of the appeal, this application: 

(a) □ is abandoned because there are no allowed claims. 

(b) □ is before the examiner for final disposition because it contains allowed claims. Prosecution 

on the merits remains CLOSED. 

(c) n is before the examiner for consideration. 
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Applicant's appeal brief dated October 2, 2005, is defective once again. 

Applicant is given 1 month from the mailing date of this Office Action to correct his 
appeal brief. 

Once again, Applicant is advised to refer to the enclosed copies of the Section 
§41.37 (vi) of The Federal Register, Vol. 69, No. 155, issued on August 12, 2004, to 
correct his appeal brief. There are two pages, the first page explains in detail which 
sections are needed for the new appeal brief . It's noted by the Examiner that the appeal 
brief have the following defects: 

1) Summary of claimed subject matter: A concise explanation of the subject 
matter defined in each of the independent claims involved in the appeal, which shall 
refer to the specification by page and line number and to the drawing, if any, by 
reference characters. Please note the heading must be Summary of Claimed Subject 
Matter, NOT Summary of the Invention as in the former appeal brief format 

2) Grounds of rejection to be reviewed on appeal. A concise statement of each 
ground of rejection presented for review. Applicant did not make this correction. 

3) Arguments. Each ground of rejection must be treated under different heading. 
The heading is for example, arguments for the 103 rejection on claim 1 based on the 
Amir et al reference in view of the Hanna reference. 

4) The Issues section and the Grouping of Claims section are no longer needed. 
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Once again, Applicant is advised to review the enclosed document to correct and 
rewrite his brief. 



Any inquiry concerning this communication or earlier communications from the 
Examiner should be directed to Examiner Nguyen whose telephone number is (571) 
272-4861. The examiner can normally be reached on Tuesday--Friday from 12:30 AM 
to 10:00 PM. 



If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Thomas Denion, can be reached on (571)-272-4859. The fax phone 
number for the Examiner is (703) 872-9302 for regular communication, and (703) 872- 
9303 for after final communication. 



Any inquiry of a general nature or relating to the status of this application should 
be directed to the Group receptionist whose telephone number is (571) 272-3700. 




HOANG NGUYEN 
PRIMARY EXAMINER 
ART UNIT 3748 

Hoang Minh Nguyen 
11/9/2005 
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/ appnni. This appendix may also include 
copies of the eWdence relied upon by 
the examiner as lo grounds of rejection 
to bn reviewed on appeal. 

(x) Related proceeain^ appendix. An 
appendix containing copies of decisions 
rendered by a court or the Board in any 
proceeding identified pursuant lo 
paragraph (c|(1)(ii) of this section. 

' (2) A nrief shall not include any new 
or non-admilted amendment, or any 
new or non>admitted affidavit or other 
evidence. See §1.110 of this title for 
amendments, aflidavils or other 
evidence filed after final action but 
before or on the same date of filing an 
appeal and §41.33 for amendments, 
affidavits or other evidence filed after 
the date of filing the appeal. 

(d) If a brief is filed which does not 
comply with all the requirements of 
paragraph (c) of this section, appellant 
will be notified of the reasons for non- 
compliance and given a time period 
within which to file an amended brief. 

If appellant docs not file an amended 
brief within the set time period, or files 
an amended brief which docs not 
overcome all the reasons for non- 
cnmplianco staled in the notification. 

(he appeal will stand dismissed. 

(e) The time periods set forth in this 
section are extendable under the 
provisions of §1.136 of this title for 
patent applications and § 1.550(c) of this 
title for ox parte reexamination 
proceedings. 

§41.39 Examiner's answer. 

(a) (1) The primary examiner may. 
within such time as may be directed by 
the Director, furnish a written answer to 
the appeal brief including such 
explanation of the invention claimed 
and of the references relied upon and 
grounds of rejection as may bo 
necessary, supplying a copy to 
appellant. If thn primary examiner 
dotenninos that the appeal docs not 
comply with the provisions of §§41.31 
and 41.37 or dons not relate to an 
appr:nlahle action, the primary cxamiimr 
shall malce such determination of 
record. 

(2) An examiner's answer may 
include a new ground of rejection- 

(b) Ifan examiner's answer contains a 
rejection designated as a now ground of 
rejection, appellant must within two 
months from the date of the examiner's 
answer exercise one of the following 
Iwo options to avoid sua sponte 
dismissal of the appeal as to the claims 
subject to the now ground of rejection: 

(1) Reopen prosecution. Request that 
prosecution bo reopened before the 
primary examiner by Gling a reply 
under § 1 .1 1 1 of this title with or 
without amendment or submission of 



affidavits (§§1.130. 1.131 or 1.132 of 
this title) or other evidence. Any 
amendment or submission of affidavits 
nr other evidence must bo relevant to 
the new ground of rejection. A request 
that complies with this paragraph will 
be entered and the application or the 
patent under ex parte reexamination 
will be reconsidered by the examiner 
under the provisions of §1.1 12 of this 
title. Anv requast that pmscr.iilion he 
reopened under this paragraph will be 
treated ns a request to withdraw the 
apnea I . 

(2) Maintain appeal. Request that the 
appeal be maintained by filing a reply 
brief as set forth in §41.41. Such a reply 
brief must address each new ground of 
rejection as set forth in §41.37(c}(l)(vii) 
and should follow the other 
requirements of a brief as set forth in 
§ 41.37(c). A reply brief may not be 
accompanied by any amendment, 
affidavit (§§1.130. 1.131 or 1.132 of this 
tide) or other evidence, tf a reply brief 
filed pursuant to this .section is 
accompanied by any amendment, 
affidavit nr other evidence, it shall be 
treated as a request that prosecution be 
reopened before the primary e.xaminer 
under paragraph (b)(1) of this section. 

(c) Extensions of time under § 1.136(a) 
of this title for patent applications are 
not applicable lo the time period set 
forth in this section. See §1.1 36(b) of 
this title for extensions of time to reply 
for patent applications and § 1.550(c) of 
this title for extensions of time to reply 
for ex parte reexamination proceedings. 

§41.41 Reply brief. 

(a) (1) Appellant may Gle a reply brief 
lo an examiner's answer within two 
months from the date of the examiner's 
answer. 

(2) A reply brief shall not include any 
new or non-admitted amendment, or 
any new or non-admilted alEdavil or 
other evidence. Sen §1.116 of this title 
for amendments, affidavits or other 
evidence filed aOcr final action hut 
herore nr on the .same dale of filing an 
appeal and §41.33 for amendments, 
affidavits or other evidence filed after 
the date of filing the appeal. 

(b) A reply brief that is not in 
compliance with paragraph (a) of this 
section will not be considered. 

Appellant will be notified if a reply 
brief is not in compliance with 
paragraph (a) of this soclion. 

(c) Extensions of time under § 1.136(a) 
of this title for patent applications are 
not applicable to tho time period set 
forth in this section. See § 1.136(b) of 
this title for extensions of time to reply 
for patent applications and § 1.550(c) of 
this title for extensions of time to reply 
for ex parte reexamination proceedings. 



§41.43 Examiner's response to reply brief. 

(a) (1) After receipt of a reply brief in 
compliance with §41.41, the primary 
examiner must acknowledge receipt and 
entry of the reply brief. In addition, the 
primary examiner may withdraw the 
final rejection and reopen prosecution 
or may furnish a supplemental 
examiner's answer responding lo any 
new issue raised in the reply brief. 

(2) A siipplnmenlnl e.xaminnr's nn.swnr 
responding lo a reply brief may not 
include a new ground of rojcction. 

(b) If a supplemental examiner's 
answer is fiirnishccl by tho examiner, 
appellant may file another reply brief 
under §41.41 to any supplemental 
examiner's answer within two months 
from the date of the supplemental 
examiner's answer. 

(c) Extensions of time under § 1.136(a) 
of this title for patent applications are 
not applicable to the time period set 
forth in this .section. Sec §1.1 36(h) of 
this title for extensions of lime lo reply 
for patent applicalirms and § 1.550(c) of 
this title for extnn.sions of lime lo reply 
for ox parte reexamination proceedings. 

§ 41 .47 Oral hearing. 

(a) An oral hearing shmiUl he 
requested only in those circumstances 
in which appellant considers such a 
hearing necessary or desirable for a 
proper presentation of (he appeal. An 

-appeal decided on the briefs without an 
oral hearing will receive the same 
consideration by the Board as appeals 
decided aOeran oral hearing. 

(b) If appellant desires an oral 
hearing, appellant must file, as a 
separate paper captioned "REQUEST 
FOR ORAL HEARING." a written 
request for such hearing accompanied 
by the fee set forth in § 41.20(b)(3) 
within two monih.s from the dale of the 
examiner's answer or supplemental 
examiner's answer. 

(c) If no request and fee for oral 
hearing have been timely filed by 
appellant as required by paragraph (h) ol 
this section, the .appeal will be assigned 
for consideration and decision on (he 
briefs wiihoiil an oral hearing. 

(d) If appellant has complied with all 
the requirements of paragraph (b) of this 
section, a date for the oral hearing will 
bo sot. and due notice thereof given lo 
appellant. If an oral hearing is held, an 
oral argument may be presented by. or 
on behalf of, the primary examiner if 
considered desirable by either the 
primary examiner or the Board. A 
hearing will ho hold a.s slated in the 
notice, and oral argument will 
ordinarily he limited to twenty minutes 
for appellant and fifteen minutes for the 
primary examiner unless otherwise 
ordered. 




